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MEANEY v. TRUSTEES OF THE UNIVERSITY OF COLUMBIA 

INSTRUCTIONS 

1.  This performance test is designed to evaluate your ability to handle a 

select number of legal authorities in the context of a factual problem 

involving a client. 

2.  The problem is set in the fictional State of Columbia, one of the United 

States. 

3.  You will have two sets of materials with which to work:  a File and a 

Library. 

4.  The File contains factual materials about your case.  The first document is 

a memorandum containing the instructions for the tasks you are to 

complete. 

5.  The Library contains the legal authorities needed to complete the tasks. 

The case reports may be real, modified, or written solely for the purpose of 

this performance test.  If the cases appear familiar to you, do not assume 

that they are precisely the same as you have read before.  Read each 

thoroughly, as if it were new to you.  You should assume that cases were 

decided in the jurisdictions and on the dates shown.  In citing cases from 

the Library, you may use abbreviations and omit page citations. 

6.  You should concentrate on the materials provided, but you should also 

bring to bear on the problem your general knowledge of the law. What 

you have learned in law school and elsewhere provides the general 

background for analyzing the problem; the File and Library provide the 

specific materials with which you must work. 

7.  This performance test is designed to be completed in 90 minutes. 

Although there are no parameters on how to apportion that 90 minutes, 

you should allow yourself sufficient time to thoroughly review the materials 

and organize your planned response.  Since the time allotted for this 

session of the examination includes two (2) essay questions in addition to 

this performance test, time management is essential. 



 

 

    

            
 
 
 
 
 
 
 
 
 
 
 
 
 

 
  

 
 

8. Your response will be graded on its compliance with instructions and on its 

content, thoroughness, and organization. 
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BarMD Breakdown: Meaney v. Trustees of the University of Columbia 

For the most part, this is a fairly straightforward PT. The task memo gives you the 
issues you are to address – (1) whether the garden was transferred by contract or by 
gift, and (2) if by gift, what kind of gift. The law is fairly straightforward as well, albeit a 
bit cumbersome.  

This PT presented a couple of challenges. First, people were surprised that the File just 
contained one document in addition to the task memo – an agreement to buy a garden 
in exchange for naming the garden after the Donor, Edward Kemper. There were two 
takeaways from this: (1) you might have a very small file, and (2) the task memo is 
incredibly important and contains facts that you should use (i.e., don’t disregard the task 
memo as a source for information).  

Second, the third case seems to come a bit out of left field because it didn’t seem to 
address either of the two issues you were told to address in the task memo. Rather, it 
addresses standing to sue for breach of a charitable trust. So, in addition to addressing 
the issues you are specifically told to address in the task memo, you also had to 
address whether the garden trust was a charitable trust and whether Meaney had 
standing to sue to enforce the charitable trust. The takeaway from this is twofold: (1) 
you must use every case in the library, and (2) if you get a case that seems not to fit, 
still use it – add another section onto your PT addressing the same issue presented in 
the case, extracting the rules, use the case to draft a rule proof, and apply the law just 
as you would for any other issue.  





I After Step 41 

MEMORANDUM 

To: Melissa Saphir 
From: Applicant 
Date: February 27, 2018 
Re: Meaney v. Trustees of the University of Columbia 

I. INTRODUCTION

Below, please find my analysis of whether Edward transferred the garden to the Trustees 
by way of contract or gift, and if by way of gift, by way of what kind of gift. 

II. ANALYSIS

A. Whether the Garden was Transferred by Way of Contract or by Gift

R -- Collins 

P - Collins; Salmon 

A 

C 

C 

B. If by Way of Gift, by Way of What Kind of Gift

R- Behrens

P- Behrens

A 

C 

C 

C. Was the Garden Transferred by Charitable Trust

R- Holt

P- Holt

This issue was not one directly 
asked for in the task memo; 
however, you must use each case. 
Thus, I created an additional 
section addressing the additional 
issue - whether the garden was 

transferred by charitable trust and 
whether Meaney has standing 
under that theory. 
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A 
 
C 
 
C 
 
 

III. CONCLUSION 
 
Thank you for allowing me to conduct this analysis for you. If I can be of further assistance, 
please let me know.  
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C  
 
 

B. If by Way of Gift, by Way of What Kind of Gift 
 
A donor is the master of his or her gift. Behrens. A donor can make a gift that is absolute 
or not absolute. Behrens. A donor can give property unconditionally, without (1) restricting 
use or disposition of the property, (2) retaining power to modify the gift, or (3) reserving a 
right to sue to enforce a restriction or to undo the gift in the case of a restriction’s breach 
by causing the party to revert to the donor him- or herself or to a third person. Behrens. 
When a gift is absolute, the donor has relinquished, and the done has assumed, full 
dominion over the property. Behrens. Alternatively, a donor can give a gift conditionally, 
(1) restricting use or disposition, (2) retaining power of modification, and/or (3) reserving 
a right of enforcement or reversion. Behrens. When a gift is not absolute, the donor has 
not relinquished, and the donee has not assumed, full dominion over the property; rather, 
both the donor and the donee share power over the property’s use or disposition. 
Behrens. The law presumes a gift is absolute unless it clearly appears otherwise. 
Behrens. The law further presumes a donor has not restricted use or disposition, has not 
retained power of modification, and has not reserved a right of enforcement or reversion, 
unless it clearly appears otherwise. Behrens.  
 
In Behrens, the court held a donor gave an absolute gift to a donee when the instrument 
merely recited that the donor “hereby delivers” and the donee “hereby accepts” the gift 
and the presumptions about an absolute gift applied when nothing clearly appeared 
otherwise. 
 
A 
 
C 
 
C 
 

C. Was the Garden Transferred by Charitable Trust 
 
A charitable trust is created, as a matter of fact, whenever a settlor manifests an intent to 
give property, in trust, for a charitable purpose and actually gives the property, in trust, 
for such purpose. Holt. A charitable trust is also created, as a matter of law, whenever a 
person gives property to an educational, philanthropic, healthcare, or similar institution 
for an education, philanthropy, healthcare, or similar purpose. Holt. The Attorney General 
has standing to sue to enforce provisions of non-private trusts; however, any person with 
a special interest may also sue to enforce provisions of non-private trusts. Holt. Persons 
with a special interest are those who are the trustees or beneficiaries or would otherwise 
have an ownership interest in the property. Holt.  
 
In Holt, the court held the trustees of a non-private trust, had a special interest because 
they were trustees of the trust at issue, reasoning that the trustees were in the best 
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position to learn about breaches of trust and to bring the relevant facts to a court’s 
attention. 
 
A 
 
C 
 
C 
 
 

III. CONCLUSION 
 
Thank you for allowing me to conduct this analysis for you. If I can be of further assistance 
on this, or any other, matter, please do not hesitate to let me know.  
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value, the transfer here was also for nominal consideration because it was merely to 
“cause the garden to bear the name ‘Kemper Scottish Garden,’ use it for educational 
purposes, and retain it in perpetuity.” Additionally, while the Agreement transferring the 
garden said it was transferred “in consideration” of the Trustees adhering to certain terms, 
whether the transfer was by contract or gift does not turn on the use of the word 
“consideration” in the instrument. See Collins. Rather, here, the lack of bargaining and 
suffering a detriment on behalf of the Trustees suggests Mr. Kemper was motivated by a 
desire to deliver a non-commercial transaction. See Collins.  
 
Although, unlike the transfers in Collins and Salmon, the transfer here was not from one 
family member to another, which suggests the court may be more inclined to find the 
naming of the garden sufficient consideration for the transfer to be by way of contract, 
that argument is unpersuasive because there was no monetary transfer and the amount 
of work involved in naming the garden is less than what was required in Collins and 
Salmon and the court found there was no consideration in each of those cases.  
 
Thus, just as the courts in Collins and Salmon found the transfer was by way of gift, the 
court here will likely find the transfer from Mr. Kemper to the Trustees was by way of gift.  
 

B. If Mr. Meaney Transferred the Garden by Gift, by What Kind of Gift 
 
A donor is the master of his or her gift. Behrens. A donor can make a gift that is absolute 
or not absolute. Behrens. A donor can give property unconditionally, without (1) restricting 
use or disposition of the property, (2) retaining power to modify the gift, or (3) reserving a 
right to sue to enforce a restriction or to undo the gift in the case of a restriction’s breach 
by causing the party to revert to the donor him- or herself or to a third person. Behrens. 
When a gift is absolute, the donor has relinquished, and the done has assumed, full 
dominion over the property. Behrens. Alternatively, a donor can give a gift conditionally, 
(1) restricting use or disposition, (2) retaining power of modification, and/or (3) reserving 
a right of enforcement or reversion. Behrens. When a gift is not absolute, the donor has 
not relinquished, and the donee has not assumed, full dominion over the property; rather, 
both the donor and the donee share power over the property’s use or disposition. 
Behrens. The law presumes a gift is absolute unless it clearly appears otherwise. 
Behrens. The law further presumes a donor has not restricted use or disposition, has not 
retained power of modification, and has not reserved a right of enforcement or reversion, 
unless it clearly appears otherwise. Behrens.  
 
In Behrens, the court held a donor gave an absolute gift to a donee when the instrument 
merely recited that the donor “hereby delivers” and the donee “hereby accepts” the gift 
and the presumptions about an absolute gift applied when nothing clearly appeared 
otherwise.  
 
Unlike in Behrens, where there were no restrictions on use of the gift, Mr. Kemper did 
issue some restrictions on the use of the garden. Here, Mr. Kemper transferred the garden 
“subject to certain restrictions” to name the garden Kemper Scottish Garden, use it for 
educational purposes, and retain it in perpetuity. Such restrictions amount to a restriction 
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on the use of the property. Further, Mr. Kemper expressly retained the right to modify the 
terms of the Agreement as necessary and appropriate to its purpose, which is further 
proof that Mr. Kemper gave the gift conditionally.  
 
Thus, the court will likely find the gift was a conditional gift.  
 

C. Whether Mr. Meaney Transferred the Garden by Charitable Trust 
 
A charitable trust is created, as a matter of fact, whenever a settlor manifests an intent to 
give property, in trust, for a charitable purpose and actually gives the property, in trust, 
for such purpose. Holt. A charitable trust is also created, as a matter of law, whenever a 
person gives property to an educational, philanthropic, healthcare, or similar institution 
for an education, philanthropy, healthcare, or similar purpose. Holt. The Attorney General 
has standing to sue to enforce provisions of non-private trusts; however, any person with 
a special interest may also sue to enforce provisions of non-private trusts. Holt. Persons 
with a special interest are those who are the trustees or beneficiaries or would otherwise 
have an ownership interest in the property. Holt.  
 
In Holt, the court held the trustees of a non-private trust, had a special interest because 
they were trustees of the trust at issue, reasoning that the trustees were in the best 
position to learn about breaches of trust and to bring the relevant facts to a court’s 
attention.  
 
Here, Mr. Kemper likely did create a charitable trust because he intended to give the 
garden for “educational purposes,” as stated in the Agreement. Further, he gave the 
garden to the University of Columbia – an educational institution – for “educational 
purposes.” As such, the Agreement may be construed as a charitable trust.  
 
Even though the Agreement may have created a charitable trust, and anyone with a 
special interest may sue, the trustees are those with a special interest who have an 
ownership interest in the property and Mr. Meaney has no such special interest which 
would confer standing upon him.  
 
Therefore, the court may find that the Agreement created a charitable trust but would Mr. 
Meaney lacks a special interest to have standing to bring the claim.  
 
 

III. CONCLUSION 
 
Based on the above, the court is likely to find that the gift was a conditional gift. Further, 
the court is likely to find that even if Mr. Kemper transferred the garden by charitable trust, 
Mr. Meaney lacks standing to sue to enforce the provision of the trust.  
 
Thank you for allowing me to conduct this analysis for you. If I can be of further assistance 
on this, or any other, matter, please do not hesitate to let me know.  
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