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EXCERPTS FROM THE FEDERAL RULES OF CIVIL PROCEDURE 

Rule 4 [Summons and Complaint] 

. . . 

(f )  Serving an Individual in a Foreign Country. Unless federal law provides otherwise, an 

individual—other than a minor, an incompetent person, or a person whose waiver has been filed—

may be served at a place not within any judicial district of the United States 

(1) by any internationally agreed means of service that is reasonably calculated to give 

notice, such as those authorized by the Hague Convention on the Service Abroad of Judicial 

and Extrajudicial Documents; 

 . . . 

(h) Serving a Corporation, Partnership, or Association. Unless federal law provides otherwise 

or the defendant’s waiver has been filed, a domestic or foreign corporation . . . must be served . . . 

(2) at a place not within any judicial district of the United States, in any manner prescribed 

by Rule 4(f)  for serving an individual, except personal delivery . . . . 

 

Rule 5 [Post-Complaint Pleadings] 

(a) Service: When Required . . . . 

(2) If a Party Fails to Appear. No service is required on a party who is in default for failing 

to appear. But a [subsequent] pleading that asserts a new claim for relief against such a 

party must be served on that party under Rule 4. 

  



 
 

Pennsylvania Coal Co. v. Bulgaria Trading & Transport Co., Ltd. 
United States District Court for the District of Olympia (2001) 

 Before the court is the motion of defendant Bulgaria Trading & Transport Co., Ltd. (BTT) 

to vacate a default judgment. BTT makes a limited appearance, arguing that it had not been 

properly served under the Hague Convention and therefore the default judgment is void for lack 

of proper service. 

Background 

 Plaintiff Pennsylvania Coal Co. (Penn Coal) contracted for the sale of used coal processing 

equipment to BTT, a trading company headquartered in Sofia, Bulgaria. The parties agreed to 

arbitration of all disputes in San Andrea, Olympia. 

After a contentious and prolonged arbitration proceeding, the arbitrators awarded Penn 

Coal $4.5 million due to BTT’s refusal to take delivery of approximately half of the equipment it 

had purchased. The panel also awarded $300,000 in attorney’s fees to Penn Coal pursuant to a 

term of the contract providing for the award of attorney’s fees to the prevailing party. 

BTT refused all requests by Penn Coal for payment of the $4.8 million award. Penn Coal 

has presented evidence that BTT has since moved assets and has persisted in its contention that 

the Penn Coal equipment proved defective, notwithstanding the arbitration ruling to the contrary. 

Penn Coal petitioned this court to confirm the award. When a court confirms an arbitration 

award, the arbitration award becomes a court judgment. In this way, a plaintiff can benefit from 

all the collection tools flowing from a court judgment. To confirm an arbitration award, the 

plaintiff files a complaint (or petition) in federal court and serves the defendant with a summons 

and complaint. 

Penn Coal attempted formal Hague Convention service by delivering its pleadings to the 

appropriate Bulgarian governmental authority, but all subsequent governmental efforts to serve 

BTT were unsuccessful. Undaunted, Penn Coal took it upon itself to personally serve the summons 

and complaint at BTT’s headquarters in Sofia, Bulgaria. Penn Coal also arranged for delivery 

through government postal channels (return receipt received), and it emailed a copy of the 

complaint to the BTT executive who had entered into the Penn Coal contract, using the same email 

address the parties had agreed to use for the arbitration proceeding. 

Because BTT did not respond to Penn Coal’s complaint or otherwise object over the nine 

months that followed, Penn Coal moved for, and this court granted, a default judgment for $4.8 



 
 

million as awarded by the arbitrators, plus an additional $75,000 in attorney’s fees tied to this 

proceeding. 

Three weeks after this court issued its judgment, BTT appeared before this court to vacate 

that judgment. BTT acknowledges Penn Coal’s evidence that BTT received actual notice but 

insists that the judgment is void because Penn Coal did not serve BTT in compliance with the 

Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents (Hague 

Convention). The Hague Convention requires service upon a governmental authority, which in 

turn will effectuate service upon its own citizens and entities such as BTT. BTT challenges the 

fees awarded on the same basis. 

Service Abroad Under the Hague Convention and Federal Rules of Civil Procedure 

The Federal Rules of Civil Procedure state that service on international parties must occur 

in compliance with the Hague Convention. See Fed. R. Civ. P. 4(f) (1). Both Bulgaria and the 

United States are parties to the Hague Convention. Formal Hague Convention service calls for 

service by the Bulgarian authorities upon BTT. Penn Coal did not properly serve BTT under the 

Hague Convention. BTT relies on case law holding that if a party was never properly served, 

subsequent judgments founded upon that improper service are void and must be vacated. See, e.g., 

In re Int’l Media Services Inc. (15th Cir. 1998) (civil litigation, not arbitration). 

The Enforcement of Arbitration Awards 

Our circuit court has held that entry into an agreement to arbitrate in a particular jurisdiction 

constitutes consent to personal jurisdiction and to venue. Auto Dealers Ass’n v. Pearson (15th Cir. 

1996). However, it is an issue of first impression as to whether a consent to arbitrate in Olympia 

also relaxes the service of process requirements of the Hague Convention. When a foreign 

corporation, such as BTT, agrees to participate in an arbitration proceeding in the United States, it 

cannot expect that it can consent to an Olympia arbitration, participate in it, and then, in the event 

that it loses, seek refuge in the protections of the Hague Convention to avoid facing any 

consequences in Olympia. At the same time, this court recognizes that judicial proceedings are 

different from arbitration proceedings and that the expectation of parties to an arbitration must be 

balanced against the right of fair notice. 

The service-related provisions of the Federal Arbitration Act (FAA) do not resolve the 

issue. Given this silence, this court will follow the line of authority holding that in cases arising 



 
 

from arbitration proceedings, defects in service of process may be excused where considerations 

of fairness so require. Where parties have consented to arbitration, actual notice of the proceedings 

can be sufficient as long as it is fair and no injustice results. 

This court acknowledges the Supreme Court’s admonition that compliance with the Hague 

Convention is “mandatory in all cases to which it applies.” Volkswagonwerk AG v. Schlunk, 486 

U.S. 694, 705 (1988). Here, however, Penn Coal tried in good faith to comply by delivering its 

pleadings to the Bulgarian authorities. More fundamentally, BTT consented to, and then 

participated in, an Olympia arbitration pursuant to an agreement contemplating the award’s 

confirmation in court. In that circumstance, strict adherence to the Hague Convention is not 

required; actual notice and fairness are the standards. The Hague Convention is not designed to be 

a roadblock to those who act in good faith. 

We now assess the fairness of the notice in this case. BTT clearly received notice, albeit 

without involvement of the Bulgarian government as the Hague Convention provides. Personal 

service and U.S. mail service are recognized forms of service under the Federal Rules of Civil 

Procedure. While email service is not typically authorized, it is the means by which the parties 

communicated during the arbitration. In this case, service via email was a reliable means of 

delivering the complaint to BTT and was reasonably calculated to give BTT actual notice. Finally, 

the lengths to which BTT went to evade its contract obligations and avoid accountability for the 

arbitrators’ award cannot be rewarded. The manner in which BTT conducted its business (e.g., 

moving assets that could have been used to satisfy the arbitration award and claiming that Penn 

Coal’s equipment was defective) is highly relevant and must be considered. Also, given that BTT 

has expressed no difficulty in comprehending the English-language documents arising from an 

American arbitration conducted in English, and given that BTT failed to appear in the nine months 

preceding this court’s judgment, justice requires that this court affirm its earlier judgment 

confirming the arbitration award. On these facts, the actual notice given was fair. 

Attorney’s Fees 

Even though the court grants the default judgment, the court agrees with BTT that Penn 

Coal’s request for attorney’s fees for these court proceedings is on a different footing. The 

additional $75,000 in attorney’s fees is not referenced in the summons and complaint. 

Accordingly, the court will relieve BTT from the $75,000 attorney’s fee judgment. 



 
 

There are two reasons for denying attorney’s fees in this subsequent court action. First, 

unlike the confirmation of the arbitration award, the request for fees for litigating before this court 

is a “new claim for relief.” A new claim requires service that complies with the Federal Rules of 

Civil Procedure and the Hague Convention. See Fed. R. Civ. P. 5(a)(2). Under the Hague 

Convention, the party raising a new claim must deliver a copy of that claim to the foreign 

governing authority, which will then deliver it in accordance with local judicial process. Penn Coal 

did not follow that procedure. 

A second and independent ground for denying attorney’s fees centers on the role of the 

arbitration panel versus that of the court. While the FAA contemplates that arbitral parties can turn 

to courts to confirm the awards themselves, courts are careful to defer all substantive decisions to 

the arbitrators. Here, the contract between Penn Coal and BTT allows for the prevailing party to 

obtain attorney’s fees but contains no reference to judicial remedies in that regard. Accordingly, 

Penn Coal’s fee request is one that it must pursue by returning to arbitration. That conclusion is 

especially appropriate given that this court employed “fairness” principles when upholding the 

judgment confirming the arbitration award. Those principles cannot be used by Penn Coal to open 

the door to claims, like requests for attorney’s fees, that were not previously raised with the 

arbitrators. 

Accordingly, BTT’s motion to vacate this court’s earlier default judgment is DENIED as 

to the $4.8 million arbitration award but GRANTED as to this court’s judgment for $75,000 in 

attorney’s fees.  



 
 

EduQuest Digital Corp. v. Galaxy Productions Inc. 
United States District Court for the District of Columbia (2005) 

 Before the court is the petition of EduQuest Digital Corporation (EQ) to confirm a 2003 

arbitration award and grant its subsequent motion for an award of attorney’s fees tied to this 

judicial proceeding. 

Procedural History 

EQ designs educational games and licenses those products for resale by companies across 

the globe. Galaxy Productions Inc. (Galaxy) is based in Beijing, China. It entered into a licensing 

contract with EQ covering 422 of EQ’s products and authorizing their resale over a five-year 

period from 2000 through 2004. In the event of breach, the licensing contract called for arbitration 

in Center City, Columbia. The contract provided that any prevailing party was entitled to attorney’s 

fees. It also stated that “judgment upon the award rendered by the arbitration panel may be entered 

by any court having jurisdiction thereof.” 

The arbitrators, after taking 16 days of testimony, concluded that Galaxy had breached its 

licensing agreement with EQ by failing to remit all licensing fees for products it sold in China, and 

that Galaxy’s sale of counterfeit copies of EQ’s games warranted an additional award of lost profits 

of $750,000. The arbitrators awarded $225,000 in attorney’s fees to EQ and directed that Galaxy 

submit semi-annual reports of all of its licensed sales. 

Facing Galaxy’s noncompliance with the arbitration award, EQ petitioned this court to 

convert its arbitration decision into a judgment that it can enforce. EQ initiated formal service 

following the Hague Convention and provisions of the Federal Rules of Civil Procedure. When 

Chinese entities are involved, the Hague Convention requires that the serving party translate the 

documents into Mandarin Chinese and deliver the documents to the Chinese Central Authority, 

which will effectuate service through its provincial courts. EQ fulfilled its responsibilities. 

However, after hearing nothing from the Chinese government, EQ opted for self-help via a 

combination of service by personal delivery upon a Beijing agent of Galaxy and service by 

international mail, return receipt requested. In light of that, EQ asks this court to deem service to 

have been proper. 

Despite EQ’s efforts at service, Galaxy failed to respond to EQ’s initial petition to confirm 

the award. EQ seeks attorney’s fees and costs of $95,000 tied to these judicial proceedings. EQ’s 



 
 

motion for attorney’s fees was served by personal delivery and international mail, return receipt 

confirmed. 

Galaxy made a limited appearance that the court agreed would not waive Galaxy’s 

jurisdictional objection. Galaxy appeared after receiving the fee-related motion. Galaxy challenges 

this court’s jurisdiction, arguing that a federal court lacks jurisdiction if a defendant is improperly 

served, in this case pursuant to the formal governmental service provisions of the Hague 

Convention. 

Confirmation of the Arbitration Award 

The Federal Arbitration Act governs the service of petitions to confirm arbitration awards. 

However, that statute does not provide a method of service for a foreign party who is not a resident 

of any district in the United States. Some courts, facing circumstances different from those 

presented here, turn to principles of “fairness” to excuse defects in service of process in cases 

arising from arbitration proceedings. See, e.g., Penn. Coal Co. v. Bulgaria Trading & Transport 

Co., Ltd. (D. Olympia 2001) (evidence of evasion). The focus tends to be on the good faith of the 

underlying business conduct, as well as the reasonableness of the notice. There is sufficient 

evidence here of the counterfeiting of intellectual property and deliberate noncompliance with the 

arbitration award. From this court’s perspective, however, the “fairness” standard of Penn Coal, 

which balances the equities, is too loose to serve as a guide as to when courts can excuse 

noncompliance with the Hague Convention and Federal Rule of Civil Procedure 4 when 

confirming arbitration awards. 

For this court, at least on these facts, the better rationale is that by agreeing to arbitrate in 

Columbia and participating in those proceedings, the parties to the underlying contract agreed to 

the provision allowing court judgments to be entered. This serves as a “deemed waiver” of formal 

Hague Convention service in connection with confirmation of an arbitration award. Put another 

way, this court reads the parties’ contract as consenting to service by actual notice that satisfies 

the general principles of due process and the Federal Rules, rather than the strict formality of the 

Hague Convention—at least in cases where the arbitration takes place in the jurisdiction 

contemplated in the parties’ agreement. Under this analysis, Galaxy’s post-award conduct is 

irrelevant. This court finds that by agreeing to arbitrate, Galaxy is deemed to have waived the right 

it possesses to formal service. The actual notice Galaxy received here was reasonable and 

sufficient. 



 
 

Galaxy objects strongly to the court’s “deemed waiver” analysis. It contends that such an 

approach eviscerates the Hague Convention protections for all arbitrated matters and opens the 

door to uninvited judicial proceedings. This court does not intend its holding to be so broad. Here, 

EQ attempted formal Hague Convention service in good faith. In at least those circumstances, the 

“deemed waiver” approach should be available to protect good-faith litigants like EQ. 

Attorney’s Fees 

While this court does not adopt the “fairness” approach used in the District of Olympia 

pursuant to Penn Coal to assess proper service requirements to confirm arbitration awards against 

foreign parties, this court does agree with the reasoning of the Penn Coal court as to attorney’s 

fees. The fee request is a “new claim for relief,” and Rule 5(a)(2) requires formal government 

service under the Hague Convention. Accordingly, this court will deny EQ’s motion for an award 

of attorney’s fees. 

EduQuest’s petition to confirm the arbitration award is hereby GRANTED, and its motion 

for attorney’s fees is DENIED.  
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